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(4) The species is difficult to distin-
guish from other prohibited species.

(d) When considering a framework
adjustment to add, change, or modify
time/area closures, NMFS will con-
sider, consistent with the FMP, the
Magnuson-Stevens Act, and other ap-
plicable law, but is not limited to, the
following criteria: any Endangered
Species Act related issues, concerns, or
requirements, including applicable
BiOps; bycatch rates of protected spe-
cies, prohibited HMS, or non-target
species both within the specified or po-
tential closure area(s) and throughout
the fishery; bycatch rates and post-re-
lease mortality rates of bycatch spe-
cies associated with different gear
types; new or updated landings, by-
catch, and fishing effort data; evidence
or research indicating that changes to
fishing gear and/or fishing practices
can significantly reduce bycatch; so-
cial and economic impacts; and the
practicability of implementing new or
modified closures compared to other
bycatch reduction options. If the spe-
cies is an ICCAT managed species,
NMFS will also consider the overall ef-
fect of the U.S.’s catch on that species
before implementing time/area clo-
sures.

[64 FR 29135, May 28, 1999, as amended at 68
FR 74788, Dec. 24, 2003; 71 FR 58173, Oct. 2,
2006]

EFFECTIVE DATE NOTE: At 75 FR 57702,
Sept. 22, 2010, §600.34¢ was amended by revis-
ing paragraph (a), effective January 1, 2011.
For the convenience of the user, the revised
text is set forth as follows:

§635.34 Adjustment of management meas-
ures.

(a) NMFS may adjust the catch limits for
BFT, as specified in §635.23; the quotas for
BFT, shark and swordfish, as specified in
§635.27; the marlin landing limit, as specified
in §635.27(d); and the minimum sizes for At-
lantic blue marlin, white marlin, and
roundscale spearfish as specified in §635.20.

* * * * *

Subpart D—Restrictions on Imports

§635.40 Restrictions to enhance con-
servation.

(a) Determinations. Upon a determina-

tion by NMFS that species of fish sub-

ject to regulation or under investiga-

§635.40

tion by ICCAT are ineligible for entry
into the United States under 16 U.S.C.
971d (c)(4) or (c)(b), NMFS, with the
concurrence of the Secretary of State,
will file with the Office of the Federal
Register for publication a finding to
that effect. Effective upon the date of
filing of such finding, all shipments of
fish in any form of the species found to
be ineligible will be denied entry un-
less, with respect to a particular ship-
ment, it is established by satisfactory
proof pursuant to paragraph (b) of this
section that the particular shipment of
fish is eligible for entry. Entry will not
be denied and no such proof will be re-
quired for any such shipment that, on
the date of filing was in transit to the
United States on board a vessel oper-
ating as a common carrier.

(b) Proof of admissibility. (1) For the
purposes of paragraph (a) of this sec-
tion and section 6(c) of ATCA, a ship-
ment of fish in any form of the species
under regulation or under investiga-
tion by ICCAT offered for entry, di-
rectly or indirectly, from a country
named in a finding filed with the Office
of the Federal Register for publication
under paragraph (a) of this section is
eligible for entry if the shipment is ac-
companied by a completed ATCA COE
attached to the invoice certifying that
the fish in the shipment:

(i) Are not of the species specified in
the finding;

(ii) Are of the species named in the
finding, but were not taken in the reg-
ulatory area; or

(iii) Are of the species named in the
finding, but are products of an Amer-
ican fishery and were lawfully taken in
conformity with applicable conserva-
tion laws and regulations and landed in
the country named in the finding sole-
ly for transshipment.

(2) If the fish are offered for entry
under paragraph (b)(1)(i) or (b)(1)(ii) of
this section, the ATCA COE must be
executed by a duly authorized official
of the country named in the finding
and the ATCA COE must be validated
by a consular officer or consular agent
of the United States. Such validation
must be attached to the ATCA COE.

(3) If the fish are offered for entry
under paragraph (b)(1)(iii) of this sec-
tion, the ATCA COE must be executed
by a consular officer or consular agent
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§635.41

of the United States and be accom-
panied by the declaration(s) required
by 19 CFR 10.79. The ‘‘Declaration of
Master and Two Members of Crew on
Entry of Products of American Fish-
eries’” required by 19 CFR 10.79 must
contain a further statement as follows:
“We further declare that the said fish
were caught by us in full compliance
with part 635, title 50, Code of Federal
Regulations, and such other conserva-
tion laws and regulations as were ap-
plicable at the time the fishing oper-
ation was in progress.”’

(c) Removal of import restrictions. Upon
a determination by NMFS that the
conditions no longer exist that war-
ranted the finding under paragraph (a)
of this section, NMFS will remove the
import restriction by filing with the
Office of the Federal Register for publi-
cation notification of removal effective
on the date of filing. However, for 1
yvear from the date of filing every ship-
ment of fish in any form that was sub-
ject to the finding under paragraph (a)
of this section will continue to be de-
nied entry, unless the shipment is ac-
companied by a certification executed
by an authorized official of the country
of export and authenticated by a con-
sular officer or consular agent of the
United States certifying that no por-
tion of the shipment is composed of
fish taken prior to or during the im-
port restriction.

§635.41 Products denied entry.

(a) All shipments of Atlantic bigeye
tuna, or its products, in any form, har-
vested by a vessel under the jurisdic-
tion of Bolivia or Georgia will be de-
nied entry into the United States.

(b) All shipments of tuna or tuna-like
species, or their products, in any form,
harvested in the ICCAT convention
area by a fishing vessel that is required
to be listed, but not listed on the
ICCAT record of authorized vessels will
be denied entry into the United States.

(c) All shipments of tuna or tuna-like
species, or their products, in any form,
harvested in the ICCAT convention
area by a fishing vessel listed on the
ICCAT record as engaged in illegal, un-
reported, and unregulated fishing will
be denied entry into the United States.

(d) All shipments of tuna or tuna-like
species, placed in cages for farming

50 CFR Ch. VI (10-1-10 Edition)

and/or transshipment, harvested in the
ICCAT convention area and caught by
a fishing vessel included on the ICCAT
list as engaged in illegal, unreported,
and unregulated fishing will be denied
entry into the United States.

(e) For the purposes of this section, it
is a rebuttable presumption that any
shipment containing swordfish, bluefin
tuna, bigeye tuna, or their products of-
fered for entry into the United States
has been harvested by a vessel or ves-
sels of the exporting nation.

[69 FR 70400, Dec. 6, 2004, as amended at 70
FR 28218, May 17, 2005]

Subpart E—International Port
Inspection

§635.50 Basis and purpose.

The regulations in this subpart im-
plement the ICCAT port inspection
scheme. The text of the ICCAT port in-
spection scheme may be obtained from
NMFS.

§635.51 Authorized officer.

For the purposes of this subpart, an
authorized officer is a person appointed
by an ICCAT contracting party to
serve as an authorized inspector for
ICCAT, and who possesses identifica-
tion issued by the authorized officer’s
national government.

§635.52 Vessels subject to inspection.

(a) All U.S. fishing vessels or vessels
carrying fish species subject to regula-
tion pursuant to a recommendation of
ICCAT, and their catch, gear, and rel-
evant documents, including fishing
logbooks and cargo manifests, are sub-
ject to inspection under this subpart to
verify compliance with ICCAT meas-
ures by an authorized officer when
landing or transshipping tuna or when
making a port call at a port of any
ICCAT contracting party.

(b) A vessel, or a vessel carrying fish
species subject to regulation pursuant
to a recommendation of ICCAT, that is
registered by any of the ICCAT con-
tracting parties, and the vessel’s catch,
gear, and relevant documents, includ-
ing fishing logbooks and cargo mani-
fests, are subject to inspection under
this subpart to verify compliance with
ICCAT measures when Ilanding or
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